I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

) ClVIL ACTI ON
A. D. ALBERTON & : NO. 06- 3755
MARK C. KESSLER, )

Pl aintiffs,

COMVONVEALTH LAND TI TLE
| NSURANCE CQO. ,

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. April 25, 2008

Plaintiffs Al berton and Kessler (“plaintiffs”) sue
Def endant Conmonweal th Land Title I nsurance Conpany
(“Commonweal th”), claimng that Comonweal th overcharged t hem and
others when plaintiffs purchased title insurance from
Commonweal th. The Court granted the plaintiffs’ notion for class
certification on January 31, 2008. For the reasons that follow,

the Court now approves the proposed class noti ce.

BACKGROUND!
Under Pennsylvania | aw, Conmonweal th was required to

provi de a discounted rate to custonmers who purchased insurance if

! The facts of this case are set forth in full in the
Court’s opinion on class certification, with which the Court
assunes famliarity. Al berton v. Commonwealth Land Title Ins.
Co., 247 F.R D. 469, 473-74 (E.D. Pa. 2008).
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the property being insured was identical to or part of a property
t hat had been insured in the past ten years.? Custonmers who had
purchased title insurance wwthin the ten years preceding their
pur chase from Commonweal th were entitled to the “reissue rate,”
whi ch was 90% of the standard rate.® Custonmers who had purchased
title insurance wthin the three years preceding their purchase
from Cormonweal th received a greater discount.® They were

eligible for the “refinance rate,” which was 80% of the standard

rate.

2 The rates that may be charged for title insurance are

set out in the Title Insurance Rating Bureau of Pennsyl vania
Manual (“TIRBOP Manual ”), which is governed by the Pennsyl vani a
Title Act, 40 P.S. 910-1 et seq. The Manual contains rates that
have been proposed by the Title Insurance Rating Bureau of
Pennsyl vania (“TlI RBOP”) and have been approved for all of

TI RBOP’ s nenbers, including Conmonweal t h.

3

A purchaser of a title insurance policy shall be
entitled to purchase this coverage at the reissue
rate if the real property to be insured is identical
to or is part of real property insured 10 years
i mediately prior to the date the insured
transacti on cl oses when evi dence of the prior policy
is produced notw t hstandi ng the anount of coverage
provi ded by the earlier policy.
TI RBOP Rate Manual, 8§ 5.3, Ex. 36, App. to Def.’s Resp. to Pl.’s
Mot. for Class Certification (doc. no. 74) (enphasis added).

4

When a refinance or substitution loan is made within
3 years from the date of closing of a previously
i nsured nortgage or fee interest and the prem ses to
be insured are identical to or part of the real
property previously insured and there has been no
change in the fee sinple owership, the Charge shal
be 80% of the reissue rate.



Al t hough Commonweal th did provide the discounted rates
to custoners who provided proof of their prior title insurance
policy, it only provided the discounted rate to these custoners.
It did not, for exanple, provide the discounted rate when a title
search, conducted as a routine part of title insurance sales,
reveal ed that a custonmer had renortgaged a property wthin the
past ten years. Plaintiffs contend that renortgagi ng woul d have
required the custoner to purchase title insurance and therefore
shoul d have been interpreted by Commonweal th as concl usi ve
evidence of a prior policy. Plaintiffs argue that Commonweal t h
was required to provide the discounted rates based on information
uncovered in the title search or el sewhere, rather than waiting
for custonmers to produce their prior policies.

On January 31, 2008, the Court granted plaintiffs’
nmotion for class certification, finding that the proposed cl ass
nmeets the requirenments of Federal Rule of Civil Procedure
23(b)(3). A class was certified consisting of

all persons or entities who, from July 25,

2000 until August 1, 2005, paid premuns for

t he purchase of title insurance fromdefendant

Commonweal th Title Insurance Conpany, in

connection with a refinance of a nortgage or

fee interest with respect to real property

| ocated in Pennsylvania that was insured by a

prior title insurance policy within ten years

of the refinance transaction, and were not

charged the applicable Reissue Rate or

Ref i nance Rate di scount for title insurance on

file with t he Pennsyl vani a | nsur ance

Commi ssi oner.
Al berton, 247 F.R D. at 482-83. Two subcl asses were certified.
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Subcl ass A, represented by plaintiff Al berton, consists of
persons whose prior purchase of title insurance was nmade within
three years preceding their transactions wth Comonwealth.

Subcl ass B, represented by plaintiff Kessler, consists of persons
whose prior purchase was made nore than three years but within

ten years preceding their transactions with Commonweal t h.

1. Proposed C ass Notice

A Legal Standard

For any class certified under Rule 23(b)(3),
the court nust direct to class nenbers the
best notice that is practicable under the
ci rcunst ances, including individual notice to
all nmenbers who can be identified through
reasonabl e effort. The notice nust clearly
and concisely state in plain, easily
under st ood | anguage:

(i) the nature of the action;

(1i) the definition of the class certified;

(tii)the class clainms, issues, or defenses;

(itv) that a class nenber may enter an
appearance through an attorney if the
menber so desires;

(v) that the court will exclude fromthe
cl ass any nenber who requests excl usion;

(vi) the time and manner for requesting
excl usi on; and

(vii)the binding effect of a class judgnent
on nmenbers under Rule 23(c)(3).

Fed. R Cv. P. 23(c)(2)(B)

B. Pr oposed Noti ce

Plaintiffs have created | ong-formand summary notices
(attached as Exhibits A and B respectively). They are currently

in the process of review ng Coormonwealth’s records to create a
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list of class nenbers. The long-formnotice will be mailed to
i ndi vidual class nenbers. The summary notice will be published

on the internet and in three maj or newspapers in Pennsyl vani a.

1. | denti fving class nenbers

Plaintiffs have hired a consultant to review
Commonweal th’s records and identify class nenbers. Comonweal th
has produced i nformation about its custoners fromnmultiple
sources. First, Commonweal th produced title policies and
commtnments generated by its direct operations and agents.
Second, it has produced policies and rel ated docunents that are
mai nt ai ned by the Agency Service Center (“ASC’), a facility
operated by LandAnerica, Conmonwealth’s parent conpany. Third,
Commonweal th has produced HUD-1 fornms for its Direct Eastern
Operations. Finally, Commonweal th has produced el ectronic data
fromfive sources: the ASC database, LandAmerica’s revenue
accounting system and the databases for Ramuest, TitleWave and
ABACUS (all software systens that Commobnweal th uses to generate
i nsurance policies).

Plaintiffs estimate that the class contains between
118, 000 and 140, 000 nenbers. The class list currently contains
names and addresses for over 100,000 nmenbers and plaintiffs’
consul tant continues to review Cormonweal th’s records.

When the class list is conplete, plaintiffs intend to

hire a Cdass Adm nistrator who will reviewthe list to
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standardi ze addresses and elim nate obvious duplicates. The

Adm nistrator will be responsible for nmailing the notices.

2. Met hod of notifyving class nenbers

The notice will be distributed in three ways. First,

i ndi vidual notice via first-class mail will be provided to each
cl ass nmenber who appears on the class list. If a notice is
returned as undeliverable, the Cass Admnistrator will use the
U.S. Postal Service's National Change of Address database to find
a current address for the class nenber. |If a current address is
found, notice will be sent to that address.

Second, the O ass Adm nistrator and/or class counsel
will establish a website that will provide information about the
case. The website will allow the public to view 1) the
certification order; 2) the second anended conpl aint; 3)
Commonweal th’s answer to the conplaint; and 4) information on how
to be excluded fromthe class. The mailed notice will list the
websi t e address.

Third, the summary notice will be published once as a
guarter-page advertisenment in each of three newspapers: the

Phi | adel phia I nquirer, the Harrisburg Patri ot News, and the

Pi tt sburgh Post - Gazette.?®

> The plaintiffs argue that notice by publication is not

required. They cite two cases, one fromthe Southern District of
New York and one fromthe Eighth Crcuit, in support of this
proposition. The Eighth GCrcuit case, Gunin v. Int’'|l House of
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C. Anal ysi s

The proposed notice satisfies Rule 23's requirenents
for content and nmethod of distribution. As to distribution,
“first-class mail and publication regularly have been deened
adequate under the . . . notice requirenents . . . of Rule

23(c)(2).” Zimer Paper Prods., Inc. v. Berger & Mntague, P.C

758 F.2d 86, 91 (3d Gr. 1985) (citing Eisen v. Carlisle &

Jacquelin, 417 U. S. 156, 173-75 (1974)). |In Gunewald v.

Kasper bauer, the Court concluded that individual notices to 2, 800

of 5,003 class nenbers satisfied Rule 23(c)(2)(b) when conbi ned
with publication in three major newspapers and on the internet.
235 F.R D. 599, 609 (E.D. Pa. 2006) (Robreno, J.). The

i ndividual notices in this case will likely reach a greater
percent age of the class nmenbers than received individual notices
in Gunewald. In Gunewald, individual notices reached about 50%

of the class; here, individual notices should reach upwards of

Pancakes, 513 F.2d 114 (8th Cr. 1975), is inapplicable here
because it applies the less stringent notice standards that
govern cl asses certified under Rule 23(b)(1) or (2). This class
was certified under Rule 23(b)(3). Gonzalez v. Gty of New York,
the other case cited by plaintiffs, relies on Gunin for the
proposition that individual mailings may be sufficient wthout
publication notice. 396 F. Supp. 2d 411, 418 (S.D.N. Y. 2005).
However, the actual holding of Gonzalez was that the plaintiff
had recei ved adequate notice where individual notices had been
mai | ed and notice had been published in five major newspapers.

| d.
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70% of the class.® As in Grunewald, the individual notices wll
be acconpani ed by publication in major newspapers and on the
internet. These supplenental forns of notice aimto reach those
cl ass nenbers who have changed their addresses since their
purchase from Commonweal th or who, for whatever reason, are not
identified by plaintiffs’ consultant.

The proposed notice also satisfies Rule 23's
requirenents as to content. Both the |ong-formand summary
notices contain the information required by Rule 23. The summary
notice sunmarizes the information in the |onger notice and
directs class nenbers to the website for nore information. It
al so contains information about how to opt out of the case and

how to contact cl ass counsel.

I11. CONCLUSI ON

For the afore-nentioned reasons, plaintiffs’ proposed
class notice will be approved with the requirenent that the
sumary notice be published in print publications consistent with

this menorandum An appropriate order follows.

6 Plaintiffs have al ready obtai ned nanes and addresses
for approximately 100, 000 nenbers of the class, which is
estimated to nunber between 118, 000 and 140, 000.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

) C VIL ACTI ON
A. D. ALBERTON & : NO. 06- 3755
MARK C. KESSLER, )

Pl aintiffs,

COMVONVEALTH LAND TI TLE
| NSURANCE CQO. ,

Def endant .

ORDER

AND NOW this 25th day of April 2008, it is hereby
ORDERED that plaintiffs’ proposed class notice is APPROVED. The
notice shall be distributed via individual mailings, the

internet, and print publication, consistent with the terns of the

attached nenor andum
AND I T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




